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all the facts and circumstances, the In-
ternal Revenue Service finds that the
dispute is asserted in good faith by the
payee and there is a reasonable basis
for the payee’s position.

(h) Payees filing a joint return—(1) In
general. For purposes of this section, if
payee underreporting is found to exist
with respect to a joint return, then the
provisions of this section apply to both
payees (i.e., the husband and wife). As
a result, both payees are subject to
withholding on accounts in their indi-
vidual names as well as accounts in
their joint names. Either or both pay-
ees may satisfy the criteria for a deter-
mination that no payee underreporting
exists, that the underreporting has
been corrected, or that a bona fide dis-
pute exists (as provided in paragraph
(2)(3) (i), (ii), or (iv) of this section).
Both payees, however, must satisfy the
criteria for a determination that with-
holding will cause or is causing undue
hardship (as provided in paragraph
(2)(3)(iii) of this section).

(2) Ezxceptions—(i) Innocent spouse. A
spouse who files a joint return may ob-
tain a determination that withholding
should stop or not start with respect to
payments made to his or her individual
accounts, if the spouse shows that—

(A) He or she did not underreport in-
come because he or she is a spouse de-
scribed in section 6013(e), i.e., innocent
spouse; or

(B) There is a bona fide dispute re-
garding whether he or she is an inno-
cent spouse and hence did not under-
report income.

(ii) Divorced or legally separated payee.
A payee who, at the time of the request
for a determination under paragraph
(g) of this section, is divorced or sepa-
rated under State law may obtain a de-
termination that undue hardship exists
(or would exist) under paragraph
(2)(3)(iii) of this section with respect to
reportable interest or dividend pay-
ments made to his or her individual ac-
counts if the divorced or legally sepa-
rated payee satisfies the criteria for a
determination under paragraph (g)(6) of
this section.

(i) Reserved.

(j) Penalties. For the application of
penalties related to this section, see
sections 6682 and 7205(b).

[T.D. 8637, 60 FR 66119, Dec. 21, 1995]
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§31.3406(d)-1 Manner required for fur-
nishing a taxpayer identification
number.

(a) Requirement to backup withhold.
Withholding under section 3406(a)(1)(A)
applies to a reportable payment (as de-
fined in section 3406(b)) if the payee
does not furnish the payee’s taxpayer
identification number to the payor in
the manner required by this section.
The period for which withholding is re-
quired is described in §31.3406(e)-1(b).
See §31.3406(d)-3(a) and (b) for special
rules when an account is established
directly with, or an instrument is ac-
quired directly from, the payor by elec-
tronic transmission or by mail, or an
instrument is sold through a broker by
electronic transmission or by mail. See
§31.3406(d)—4 for special rules applicable
to readily tradable instruments ac-
quired through a broker. See
§31.3406(h)-3(e) for the rules on when a
payor may rely on a Form W-9. See
also §31.3406(g)-3 for rules regarding a
payee awaiting receipt of a taxpayer
identification number. See the applica-
ble information reporting sections and
section 6109 and the regulations there-
under to determine whose taxpayer
identification number should be pro-
vided.

(b) Reportable interest or dividend
account—(1) Manner required for fur-
nishing a taxpayer identification number
with respect to a pre-1984 account or in-
strument. A payee must furnish the
payee’s taxpayer identification number
to the payor with respect to any obli-
gation, deposit, certificate, share,
membership, contract, investment, ac-
count, or other relationship or instru-
ment established or acquired on or be-
fore December 31, 1983 (a pre-1984 ac-
count) and with respect to which the
payor makes a reportable interest or
dividend payment (as defined in section
3406(b)(2)). The manner of determining
whether an account or an instrument
is a pre-1984 account is described in
paragraph (b)(2) of this section. The
payee of a pre-1984 account may furnish
the payee’s taxpayer identification
number to the payor orally or in writ-
ing. The payee is not required to cer-
tify under penalties of perjury that the
taxpayer identification number is cor-
rect.
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(2) Determination of pre-1984 account or
instrument—(@{i) In general. An account
that is in existence before January 1,
1984, will be considered a pre-1984 ac-
count, regardless of whether additional
deposits are made to the account on or
after January 1, 1984. An account estab-
lished as an expansion of a credit union
prime account in existence prior to
January 1, 1984, constitutes a pre-1984
account. If funds taken from one ac-
count in existence prior to January 1,
1984, are used to create a new account
on or after that date, however, the new
account does not constitute a pre-1984
account except as provided in the pre-
ceding sentence. An instrument ac-
quired prior to January 1, 1984, is a pre-
1984 account. Regardless of when an in-
strument was acquired, if it is nego-
tiated in a window transaction as de-
fined in §31.3406(b)(2)-3(b), it is treated
as an instrument acquired after De-
cember 31, 1983. An obligation in bearer
form and subject to reporting under
section 6045, whenever acquired, is not
a pre-1984 account. Any instrument,
whenever acquired, that is held in a
brokerage account is considered a pre-
1984 account if the brokerage account
is not a post-1983 brokerage account (as
described in paragraph (c)(1)(ii) of this
section). If shares of a corporation are
held before January 1, 1984 (or consid-
ered held before that date by operation
of this paragraph (b)(2)), and additional
shares are acquired by the holder, irre-
spective of whether the shares are re-
ceived by reason of a stock dividend,
investing new cash, or otherwise, the
new shares, in the discretion of the
payor, may be considered a pre-1984 ac-
count. In the case of a qualified em-
ployee trust that distributes instru-
ments in kind, any instrument distrib-
uted from the trust is considered a pre-
1984 account with respect to employees
who were participants in the trust be-
fore 1984. Similarly, when a payor of-
fers participants in a plan the oppor-
tunity to purchase stock of the payor
after a specified time, using the money
that the payee invested during that pe-
riod of time, the stock so purchased
after December 31, 1983, is considered a
pre-1984 account with respect to par-
ticipants in the plan who either owned
shares or invested money in the plan
before January 1, 1984.
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(ii) Account or instrument automati-
cally acquired on the maturity or termi-
nation of an account. When an account
is opened, or an instrument is acquired,
automatically on the maturity or ter-
mination of an account that was in ex-
istence or an instrument that was held
before January 1, 1984 (or considered to
have been in existence or held before
that date by operation of this para-
graph (b)(2)(ii)), without the participa-
tion of the payee, the new account or
instrument, in the discretion of the
payor, may be considered a pre-1984 ac-
count. For purposes of the preceding
sentence, a payee is not considered to
have participated in the acquisition of
the new account or instrument solely
because the payee failed to exercise a
right to withdraw funds at the matu-
rity or termination of the old account
or instrument.

(iii) Insurance policies. In the case of
insurance policies in effect on Decem-
ber 31, 1983, the election of a dividend
accumulation option pursuant to which
interest is paid (as defined in §1.6049-
5(a)(4) of this chapter), or the creation
of an account in which proceeds of a
policy are held for the policy bene-
ficiary, may, in the payor’s discretion,
be treated as a pre-1984 account.

(iv) Acquisitions of accounts and
instruments—(A) Pre-1984 or post-1983
status known. If a payor acquires ac-
counts or instruments of another payor
(including through a tax-free reorga-
nization under section 368), the acquir-
ing payor must treat the persons speci-
fied in this paragraph (b)(2)(iv)(A) as
having the same requirement to fur-
nish a taxpayer identification number
in the manner required under this
paragraph (b) to the acquiring payor
for information reporting, withholding,
and related tax provisions as existed
with respect to the payor whose ac-
counts or instruments were acquired.
Persons specified in this paragraph
(b)(2)(iv)(A) are persons who held ac-
counts or instruments in the other
payor immediately before the acquisi-
tion and who receive an account or in-
strument in the acquiring payor imme-
diately after the acquisition.

(B) Pre-1984 or post-1983 status un-
known. If the acquiring payor, as de-
scribed in paragraph (b)(2)(iv)(A) of
this section, is unable to identify from
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the business records of the other payor
whether any or all of the accounts or
instruments of the persons specified in
paragraph (b)(2)(iv)(A) of this section
are pre-1984 (or post-1983) accounts or
instruments, then the acquiring payor
may treat these unidentified accounts
or instruments as pre-1984 accounts or
instruments.

(C) Cross reference. See §31.3406(g)-2(g)
for the limited exception from with-
holding under section 3406(a)(1)(A) on
accounts or instruments described in
paragraphs (b)(2)(iv) (A) and (B) of this
section for which the payor does not
have a taxpayer identification number.

(3) Manner required for furnishing a
tarpayer identification number with re-
spect to an account or instrument that is
not a pre-1984 account. A payee who re-
ceives reportable interest or dividend
payments (as defined in section
3406(b)(2)) from a payor must certify
under penalties of perjury that the tax-
payer identification number the payee
furnishes to the payor is the payee’s
correct taxpayer identification num-
ber. The payee must make the certifi-
cation only with respect to an account
or instrument that is not a pre-1984 ac-
count (as described in paragraph (b)(2)
of this section). See §31.3406(h)-3 for a
description of the certificate on which
the certification must be made. See
§31.3406(d)-2 for the requirement that
the payee must certify under penalties
of perjury that the payee is not subject
to withholding due to notified payee
underreporting. See  §31.3406(d)-3(a)
with respect to an account established
directly with, or an instrument ac-
quired directly from, the payor by elec-
tronic transmission or by mail. See
§31.3406(d)-4 for the rules applicable to
readily tradable instruments acquired
through a broker.

(4) Special rule with respect to the ac-
quisition of a readily tradable instrument
in a transaction between certain parties
acting without the assistance of a broker.
If a payee, at any time, acquires a
readily tradable instrument without
the assistance of a broker, and no
party to the acquisition is a broker or
an agent of the payor, the payee must
furnish the payee’s taxpayer identifica-
tion number to the payor prior to the
time reportable payments are made on
the instrument. The payee is not re-

§31.3406(d)-1

quired to certify under penalties of per-
jury that the number is correct. See
§31.3406(d)-2 for the rule that a payee is
not subject to withholding due to noti-
fied payee underreporting with respect
to a readily tradable instrument ac-
quired in the manner described in this
paragraph (b)(4). A broker is considered
to provide assistance in the acquisition
of an instrument if the person effecting
the acquisition would be required to
make an information return under sec-
tion 6045 if such person were to sell the
instrument. See §31.3406(d)-4 for rules
relating to an acquisition of a readily
tradable instrument when a broker is
involved.

(c) Brokerage account—(1) Manner re-
quired for furnishing a tarpayer identi-
fication number with respect to a broker-
age relationship that is not a post-1983
brokerage account—(i) In general. With
respect to any instrument, investment,
or deposit made through a brokerage
account that is not a post-1983 broker-
age account, a payee must furnish the
payee’s taxpayer identification number
to the broker either orally or in writ-
ing. The payee is not required to cer-
tify under penalties of perjury that the
taxpayer identification number is cor-
rect. See paragraph (b)(2)(i) of this sec-
tion for the rule that any instrument,
whenever acquired, that is held in a
brokerage account that is not a post-
1983 brokerage account, is considered
held in an account that is not a post-
1983 brokerage account. For example,
in 1983 a payee established and ac-
quired a readily tradable instrument
from a brokerage account; no activity
took place through that account until
the payee purchased a readily tradable
instrument in 1995. That readily
tradable instrument is not held in a
post-1983 brokerage account; therefore,
the payee need not certify under pen-
alties of perjury that the payee’s tax-
payer identification number is correct.

(i1) Definition of a brokerage account
that is not a post-1983 brokerage account.
A brokerage account that was estab-
lished by a payee before January 1,
1984, through which during 1983 the
broker either bought or sold securities
for the payee or held securities on be-
half of the payee as a nominee (i.e., in
street name), is an account that is not
a post-1983 brokerage account.
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(2) Manner required for furnishing a
taxpayer identification number with re-
spect to a post-1983 brokerage account—
(i) In general. With respect to a post-
1983 brokerage account, the payee must
furnish the payee’s taxpayer identifica-
tion number to the broker and certify
under penalties of perjury that the tax-
payer identification number furnished
is correct, except as provided in
§31.3406(d)-3(b).

(i1) Definition of a post-1983 brokerage
account. A brokerage account estab-
lished after December 31, 1983 (or before
January 1, 1984, through which during
1983 the broker neither bought nor sold
securities nor held securities on behalf
of the payee as a nominee (i.e., in
street name)), is a post-1983 brokerage
account.

(d) Rents, commissions, nonemployee
compensation, and certain fishing boat
operators, etc.—Manner required for fur-
nishing a taxpayer identification number.
For accounts, contracts, or relation-
ships subject to information reporting
under section 6041 (relating to informa-
tion reporting at source on rents, roy-
alties, salaries, etc.), section 6041A(a)
(relating to information reporting of
payments for nonemployee services),
section 6050A (relating to information
reporting by certain fishing boat opera-
tors), or section 6050N (relating to in-
formation reporting of payments of
royalties), the payee must furnish the
payee’s taxpayer identification number
to the payor either orally or in writing.
Except as provided in §31.3406(d)-5, the
payee is not required to certify under
penalties of perjury that the taxpayer
identification number is correct re-
gardless of when the account, contract,
or relationship is established.

[T.D. 8637, 60 FR 66123, Dec. 21, 1995]

§31.3406(d)-2 Payee certification fail-
ure.

(a) Requirement to backup withhold.
Withholding under section 3406(a)(1)(D)
applies to a reportable interest or divi-
dend payment (as defined in section
3406(b)(2)) if, and only if, the payee fails
to certify to the payor, under penalties
of perjury, that the payee is not sub-
ject to withholding due to notified
payee underreporting under section
3406(a)(1)(C). The period for which with-
holding applies is described in
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§31.3406(e)-1(e). See §31.3406(d)-3(a) for
special rules when an account is estab-
lished directly with, or an instrument
is acquired directly from, the payor by
electronic transmission or by mail. See
§31.3406(c)-1(c)(3)(iv) for rules with re-
spect to a payor’s reliance on a payee
certification for a new account fol-
lowing notified payee underreporting.
See §31.3406(d)—4 for special rules relat-
ing to the acquisition of a readily
tradable instrument through a broker.
The certificate on which the certifi-
cation should be made is described in
§31.3406(h)-3.

(b) Ezceptions. Withholding under sec-
tion 3406(a)(1)(D) and paragraph (a) of
this section does not apply to report-
able interest or dividend payments (as
defined in section 3406(b)(2)) made—

(1) With respect to a pre-1984 account
(as defined in §31.3406(d)-1(b)(1));

(2) In a window transaction (as de-
fined in §31.3406(b)(2)-3(b));

(3) With respect to a readily tradable
instrument described in §31.3406(d)-
1(b)(2)(iv) or §31.3406(d)-4(a)(3); or

(4) During the period and with re-
spect to an account or readily tradable
instrument described in §31.3406(d)-3.

[T.D. 8637, 60 FR 66125, Dec. 21, 1995]

§31.3406(d)-3 Special 30-day rules for
certain reportable payments.

(a) Accounts or readily tradable instru-
ments acquired directly from the payor
(including a broker who holds an instru-
ment in street name) by electronic trans-
mission or by mail. In the case of an ac-
count established directly with, or a
readily tradable instrument acquired
directly from, the payor by means of
electronic transmission (i.e., telephone
or wire instruction) or by mail, the
payor may permit the payee to furnish
the certifications required in
§31.3406(d)-1(b)(3) (relating to certifi-
cation that the payee’s taxpayer iden-
tification number is correct) and
§31.3406(d)-2 (relating to certification
of notified payee underreporting) with-
in 30 days after the establishment or
acquisition without subjecting the ac-
count to withholding during the 30
days. The preceding sentence applies
only if the payee furnishes a taxpayer
identification number to the payor at
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